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No. 1548.

^nnited States

Circuit Court of Hppeals

FOR THE NINTH CIRCUIT

Fred B. Morton,
Appellant,

vs.

Reese Lle'wellyn and Frank
Walker,

Appellees.

PETITION FOR REHEARING ON BEHALF OF APPELLEES.

Your petitioners, believing the decision of this Honor-

able Court to be erroneous, hereby respectfully request a

re-hearing of this cause for the following reasons

:

1. Through the failure of appellees and of appellant

to carefully and concisely set forth and discuss the ques-

tion of infringement, it appears that this Honorable

Court has misinterpreted the meaning of the term ''en-

largement" as applied to the chamber of the drainage fit-

tings under consideration.

2. Through the same failure and error of appellees
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and appellant, this Honorable Court has misinterpreted

the use, function and location of the "deflectors" set

forth in the claims of the patents sued on herein.

3. Apparently this Honorable Court has misunder-

stood the differences between the appellant's fitting ex-

hibit F and the exhibits i and 2, and the similarities of

appellant's fitting with the appellee's patented construc-

tion.

Your Honors have found that the decree appealed

from is correct in so far as it adjudges the two Walker

patents to be valid as covering novel and patentable in-

ventions. And your Honors find that the elements of

novelty set forth in these respective patents are:

I. The inclined deflectors within the drainage pipe

and vent.

n. And the enlargement of the latter.

But your Honors have also stated that the appellant's

fitting does not contain either of these elements of nov-

elty, but is similar to exhibits i and 2.

Appellees believe your Honors have overlooked the

fact that neither exhibit i or 2 can be used for the pur-

pose for which the fittings of the Walker patents are

devised while appellant's fitting is both designed for and

adapted to such use.

Appellant called as a witness William F. Schultheiss.

On cross-examination this witness testified that while

the Walker fitting, appellees' exhibit E, could be

used without "re-venting" and appellant's fitting, ex-

hibit F, could be so used, yet neither exhibit i nor 2

could be so used. Mr. Schultheiss testifies:
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' "XQ. 12. In what way did they economize the labor?

A. By the re-venting.

XQ. 13. What do you mean by re-venting?

A. I will say, up to the time that the Stewart fitting

was placed on this market, we had to re-vent all fixtures.

And by the placing of a partition in the center ot tne

fitting, as shown under the Stewart patent, our city or-

dinances—plumbing ordinances, I should say, allowed

us to use this fitting, where there were two fixtures con-

nected in one stack, opposite one another, without re-

venting.

XQ. 14. And with the fitting, exhibit "E," this labor

is also saved?

A. Yes sir.

XQ. 15. Could the fitting defendant's exhibit i, be

used in between a partition having a chamber between

its walls of four inches or less ? And the fitting coupled

to a stack with two fixtures opposite one another as re-

ferred to in your answer XQ. 13?

A. Yes, sir.

XQ. 16. And comply with the Los Angeles plumb-

ing ordinances to which you referred?

A. Yes, sir ; by back venting.

XQ. 17. Would this require extra labor?

A. Yes, sir.

XQ. 18. And extra material?

A. Yes, sir.

XQ. 19. And would add to the expense of installation?

A. It would.

XQ. 20. Is what you have just said equally true with

regard to defendant's exhibit 2?
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A. I will say that this fitting, exhibit 'i' as it is here

could only be used for back venting."

Appellant Morton testifies [Tr. Record, p. 59, Q. 9]

that the object of Walker's fitting is to avoid crown vent-

ing or back venting.

In view of the fact that the appellant's fitting exhibit

"F" is capable of use as a substitute for appellees' fit-

ting, without any such necessity for back venting, it is

apparent that there is greater similarity in appellant's

fitting to the Walker fitting than to either exhibit i or

2. If your Honors will carefully consider the cuts of

exhibits E and F, printed opposite this page, we believe

that this similarity will ht strikingly apparent.

Your Honors have clearly found that the element of

novelty of the first Walker patent was the inclined de-

flectors within the drainage pipe and vent. We have

filed one of appellant's and one of appellees' fittings sec-

tioned as shown in the cuts on the opposite page, and we

have also filed one of appellant's fittings and one of ap-

pellees' fittings sectioned and with the deflectors re-

moved, and upon the page following we reproduce true

cuts of these sectioned fittings with the deflectors re-

moved.

By reference to these latter cuts, (or to the exhibits

themselves,) it is evident that in both app-^llant's fitting

and in appellees' fitting it is possible to remove the de-

flectors without destroying the fitting, showing thereby

that the portions which we maintain are deflectors in

appellant's fitting are not a part of the walls of the fit-

ting, properly speaking, but are in fact portions which

have been put into the fitting for the purpose of ap-
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pellees' deflector and which depend into the combined

drainage pipe and vent chamber.

Following these cuts of appellant's and appellees' fit-

tings, showing the same in section with the deflectors

and showing the same in section with the deflectors re-

moved, we reproduce a cut of a fitting which was a

double fitting introduced into this case by appellant on

the final hearing in the court below, and at the final

hearing the trial judge requested another fitting like the

last referred to to be sectioned or sawed in two to dem-

onstrate the interior arrangement thereof. The object

of reproducing this fitting was to illustrate what the fit-

tings I and 2 would show if made double, as exhibits i

and 2 are, respectively, a single Y and a single T Y.

There is no evidence that this kind of a double fitting>

was made or used prior to the Walker inventions and

appellees have been unable io find a cui of that Uttrng

in any catalogue prior to the date of the Walker inven-

tion, but we have reproduced this cut showing this

double fitting in section for the purpose of comparing

the same with appellant's and appellees' fittings and for

the purpose of comparing what exhibit i and what ex-

hibit 2 would show if the same were in fact made into

a double fitting. One side of the cut shows the depena-

ing wall as it exists in the fitting and the other with

the wall broken away. If, as in appellees' and appel-

lant's fitting this was a depending portion or deflector

projecting downw^ard into the combined drainage pipe

and vent or chamber, it would be possible to remove

this without destroying the usefulness of the fitting, as

can be done in both appellees' and appellant's structure.
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But it is seen that to attempt to so remove such portion

in this device utterly destroys the fitting for any practi-

cal purpose.

This is illustrated by one of the sectioned fittings which

have been filed and which is before your Honors. Ap-

pellees regret that this feature was not carefully brought

before your Honors at the prior hearing, but it is a

matter which requires careful reconsideration. It is

apparent that what appellees term the deflectors in ap-

pellant's fitting, may be entirely removed from appel-

lant's fitting without destroying the fitting. Of course,

its usefulness is impaired as it does not then contain the

Walker invention any more than would appellees' fitting

with the deflectors removed. But by this means we
most fully and comprehensively demonstrate that appel-

lant's fitting has ''the inclined deflector arranged inside

the drainage and vent pipe member above and over tne

lateral drainage discharge to direct the water down^

wardly, as set forth and called for in claim 3 of the first

Walker patent.

It is thus proven that while neither exhibit i nor ex-

hibit 2 could be used for the purpose of appellees' fitting

without re-venting or back venting, requiring extra la-

bor, material and consequent expense, yet what appel-

lant has manufactured was not am exhibit i or cm ex-

hibit 2 nor one of these doubled, but was a fitting which

did embody this capability of use without re-venting or

back venting and in the same manner as accomplished

by Mr. Walker and as demonstrated by the disclosures

of the patents in suit.

When the deflectors in appellant's fitting are cut out.
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as shown in the cut, appellant's fitting is not destroyed

but it does not then embody the inclined deflector ar-

ranged inside the drainage and vent pipe member above

and over the lateral drainage discharge to direct the

water downwardly which your Honors have held to be

the element of novelty of the third claim of the first

Walker patent. But consider the illustration of appel-

lant's fitting with this deflector cut out and it is perfect-

ly obvious that ''the drainage laterals are arranged to

discharge in the lower portion of the drainage receiving

and venting duct." [Lines 5 to 6 of the specification

of the first Walker patent, page 168, Tr. of Record.]

The center of the fitting is clearly "the drainage re-

ceiving and venting duct," and when the deflectors are

interposed into appellant's fitting such deflectors extend

forwardly and downwardly from the wall of the duct

slightly into the channel of the pipe and prevent the in-

coming stream from the laterals from crossing the chan-

nel or chamber of the pipe and direct it downward along

the wall of the channel upon the side on which the open-

ing is located. This prevents any splashing upward of

water or the damming which accompanies an inflowing

stream of water when striking against another inflow-

ing stream of water or when striking against an oppos-

ing wall. [Tr. Record, p. 168, lines 5-20.] This is ac-

complished in identically the same manner and by iden-

tically the same means as set forth in the first Walker

patent and is accomplished in the improved form set

forth in the second Walker patent in suit.

If the purpose, function and use of the portion, of the
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appellant's fitting, which we term a deflector or deflec-

tors, is not the same as in the appellees' fitting, for what

purpose is this portion or part cast into the fitting? As

demonstrated by the cut "Exhibit F with deflectors re-

moved,'' appellant's fitting is complete without this de-

flector but in order to make appellant's fitting a substi-

tute for appellees fitting and one which will take its

place, perform its function, and accomplish its results,

it was necessary for appellant to cast this projecting

wall into his fitting, or to re-vent or back vent as re-

quired when exhibit i or 2 is used.

It is clear that the deflector in ''Exhibit F" is ar-

ranged inside of the drainage and vent pipe member.

The drainage and vent pipe member, as clearly shown

in the cut, ''Exhibit F, with deflectors removed" shows

the drainage and vent pipe member with four openings,

a bottom or drainage opening, a top or vent opening,

and two lateral "drainage discharge" openings. The

chamber formed in the center of this fitting is the com-

bined "drainage and vent pipe member" referred to in

claim 3 of the first Walker patent and illustrated in the

cut "Exhibit E with deflectors removed." Compare

these two cuts and it is seen that this "drainage and

vent pipe member" in both exhibit F and exhibit E are

the same. Now project downward the deflectors into

this combined drainage and vent pipe member in either

exhibit E or F and it is seen that the projection of such

deflector is the same in both exhibits F and E, both pro-

jecting downwardly into the combined drainage and

vent pipe member, that is to say, into the center cham-

ber formed in the center of the fitting. In both exhibit
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E and exhibit F this deflector projects downward from

the vent opening above and over the lateral drainage

discharge and is adapted to direct the water downward-

ly as it comes into the combined drainage and vent pipe

member from the drainage discharge at the side of the

fitting.

Claim 3 of the first Walker patent (No. 635,619)

does not call for any enlargement of the chamber. This

claim has been held valid by your Honors and it is only

necessary to compare the several elements of the claim

with the appellant's fitting exhibit F to prove that such

fitting embodies exactly what is embraced within this

claim. It is admitted that appellant's fitting is "a drain-

age and venting fitting." It clearly comprises '' a soil-

pipe member" ajid ''a vent pipe member connected there-

with" In the Walker patent No. 635,619 these "soil-

pipe" and "vent-pipe" members are shown in Fig. 7 of

the drawings, [Tr. Record, p. 165] the portion A is

the soil-pipe member and B is the vent pipe while c and

of are the lateral openings into the "drainage and vent

duct" [Tr. Record, p. 168, line 85]. These are identical

with the same parts in appellant's fitting. The drainage

and vent duct or member is the chamber formed by the

union of the soil-pipe A and vent-pipe B. And into this

drainage and vent pipe, duct or member the laterals c,

c' open. These laterals, if the deflectors C, C were not

interposed, would permit the drainage from one lateral

crossing over into the other lateral. Using appellant's

fitting without the deflectors, as shown in the cut of

"Exhibit F with deflectors removed" and this same ac-

tion may take place in identically the same manner. We
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have then the first three elements of this third claim of

the Walker patent 635,619 in appellant's fitting and in

identically the same form and interrelation.

These three elements are:

1. A soil-pipe member.

2. A vent-pipe member

3. A drainage discharge arranged to discharged into

the drainage and vent-pipe member.

So far this claim is identical with either the cut "Ex-

hibit E with deflectors removed'' or with the cut "Ex-

hibit F with reflectors removed."

The fourth and last element of this third claim of

patent No. 635,619 is

"An inclined deflector arranged inside of the drain-

age and vent-pipe member above and over the lateral

drainage-discharge to direct the water downwardly."

Let us then insert into the cuts "Exhibit E with de-

flector removed" and "Exhibit F with deflector re-

moved" "an inclined deflector." If we interpose these

in identically the same positions, form, and interrela-

tions we have exhibits E and F and we have such "in-

clined deflector" in each of these fittings "arranged in-

side the drainage and vent-pipe member" in the same

manner in exhibit F as in exhibit E and such deflector

is ''above and over the lateral drainage-discharge to

direct the water downwardly" in both exhibit E and F
in the same sense and in the same mechanical form.

It is to be carefully noted that this claim is not limited

to the enlargement referred to by your Honors but is

drazvn to the first element of novelty,—the inclined de-

flector within the drainage pipe and vent. Your Honors
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have held this claim valid. What limitation is there in

the claim as it stands which differentiates it from ex-

hibit F?

The claim is the measure of the scope of the patent

and the court has no power or jurisdiction to revise or

remodel the claim. The court has no right to say any

element of a claim is immaterial and thus expand its

scope, nor can the court read into a claim a limitation

not expressed therein.

This court has so held in Hardison v. Brinkman, 156

Fed. 962, upon the authority of

Buffington's Iron Bldg. Co. v. Eustis, 65 Fed.

804;

Brown v. Stilwell & Bierce Mfg. Co., 57 Fed.

731, 739;

Milwaukee Carving Co. v. Brunswick-Balke-Col-

lender Co., 126 Fed. 184.

As said by the Supreme Court of the United States in

Merrill v. Yeomans (95 U. S. 570)

:

"This distinct and formal claim is, therefore, of pri-

mary importance, in the effort to ascertain precisely

what it is that is patented to the appellant in this case.''

This third claim of the Walker patent No. 635,619

is not limited to any enlargement of the chamber. The

claim is absolutely silent as to any such enlargement.

The court is not permitted to revise this claim and read

mto it a limitation to such enlargement of the chamber.

As said by the Circuit Court of Appeals for the third cir-

cuit in Pittsburg Meter Co. v. Pittsburg Supply Co,

(109 Fed. 646, 651) :
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^'The court must take the claim as it finds it"

One element of novelty in Walker's invention was the

inclined deflector projected downward above and over

the "lateral discharge" into the combined drainage and

vent chamber. This element, combined with the other

elements specified in claim 3 of the Walker patent 635,-

619, are present in appellant's fitting exhibit F in the

identical form and interrelation of the claim and of

exhibit E.

Appellant's witness Schulteiss, [Tr. Record, p. 150],

referring on cross-examination to appellant's fitting and

particularly to the sectioned fitting exhibit 'T' made by

appellant, and of this portion, shown cut away in the cut

"Exhibit F with deflectors removed," says

"XQ. 24. They project downward into the space

which is provided between the openings of the two op-

posite laterals?

A. Yes, they do that."

^t^ xi^ «Lr '»Lr -^ ^ ^- ^ y^A
*Ji ^JS 'T* >J* 'T* *X^ *f* *y* *X^

"XQ. 27. Then call the projections in exhibit I to

which I have called your attention in XQ. 22, and upon

which I then placed and now my two fingers (counsel

places fingers on the two projections in exhibit I which

depend directly below the top vent opening), the walls

of the fitting, if you wish. My question is, do not these

projections, or walls, project downward into the space

between the top of the vent opening and the drainage

opening at the bottom of this fitting, exhibit I ?

A. They do."

Appellant's fitting was produced, to take the place of

the Walker fitting, after Mr. Walker had invented this
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fitting which had demonstrated how crown venting, back

venting and re-venting could be avoided. Exhibits i

and 2 can be easily modified and rearranged after it has

been demonstrated how to do this but that was Mr.

Walker's invention and that was what appellant appro-

priated, after he had been handling appellees' fitting for

them. Appellant did not acquire knowledge of how to

make fittings like exhibit F and avoid cost and expense

of crown venting, back venting or re-venting, from eith-

er exhibit i or exhibit 2, but only after Mr. Walker had

blazoned the v/ay. No one ever conceived how to mod-

ify exhibit i or 2 for this purpose until Mr. Walker in-

vented and discovered how to avoid back venting, crown

venting and re-venting.

As said by Mr. Justice Brown in The Barbed Wire

Cases^ (143 U. S. 275)

:

''In ihe law of patents it is the last step which wins"

This court should seek, in accordance with the spirit

and intent of the federal constitution and of the patent

law to give to the patentee the monopoly of what the

inventor actually produced.

Claim 3 is clearly embodied in appellant's fitting and

should be held infringed.

In this connection we call your Honors' particular and

especial attention to the testimony of appellant's witness

Claud V. Wishart, who was the foundryman who made

the patterns for and who molded appellant's fittings. He
testifies

:

''XQ. 29. Mr. Wishart, I show you a section of a

casting marked complainants' exhibit 'I.' Is that a
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section of one of the casting's manufactured by your firm

or corporation for the defendant in the suit?

A. It appears to be.

XQ. 30. Comparing this exhibit T with the draw-

ing, complainants' exhibit 'H,' please state whether or

not is drawing exhibit TF a true and accurate represen-

tation of a front view into the section portion of exhibit

1'?

A. It is.

XQ. 31. Then your testimony that the area of the

opening of the vent is not smaller than the area of the

discharge opening below, referring to castings like ex-

hibit T/ as shown in the drawing, exhibit 'H' and the

casting exhibit 'I,' is erroneous—is it not?

A. Not in the main. There may be particular cases,

such as these.

XQ. 32. It is, according to exhibit T ?

A. It is.

^Q- 33' Referring now to exhibit 'V I point to the

deflectors opposite the lateral openings, having the vent

continuation between them. What is the object of those

or of that wall or walls in that fitting?

A. To guide the discharge downward."

Exhibit I or exhibit 2 has no chamber with a deflec-

tor extending into such chamber, as conclusively proven

by the sectioned fitting on file and as clearly demon-

strated by the cut which we have reproduced. Cut off

what appellant contends is the equivalent of a deflector

in this and you have holes completely through the fitting.

You have destroyed the fitting. This is not true of ap-

pellant's fitting nor of appellees' fitting, and conclusively
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proves both appellant's and appellees' fittings have de-

flectors which project downwardly into the drainage and

vent chamber.

Claim 5 of the First Walker Patent.

The decree appealed from also adjudged claim 5 of

patent 635,619 to be infringed.

This claim differs from claim 3 in that it calls for an

enlargement in the length of the fitting. No mention

of any enlargement is found in claim 3.

In the fitting as shown in Fig. 7 of the patent the en-

largement is by swelling outwardly "the drainage and

receiving duct" at the point of the entrance of the lat-

erals, as shown at d, d, in the drawings. [Tr. Record,

p. 169, lines 28-29.]

This enlargement if above the deflector performs no

function and is not utilized. In the fitting exhibit "E"

the enlargement is shown cross wise of the direction of

the laterals. The appellant's fitting exhibit "F" is also

enlarged but in the direction of the laterals. [Tr. Rec-

ord, p. 54, testimony H. B. Cary, XQ. 6.]

The purpose of such enlargement is to allow the use

of the deflector without choking the bore (or diminish-

ing the size) of the passage between the lateral dis-

charge into the central drainage and vent pipe member

or chamber. This is the result of both appellees' and

appellant's enlargement and such enlargement is ren-

dered necessary in both appellant's and appellees' fittings

in order to utilize the depending deflectors.

A¥e thus see that the second element of novelty which

your Honors in the opinion filed, found in the inventions
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of Mr. Walker, is present in the appellant's fitting and

that this element of novelty, to-wit, the enlargement, is

applied for the same purpose and substantially in the

same manner as in the Walker patent. But it should be

carefully noted that claim 3 is not limited to this feature

of novelty.

This fifth claim of patent No. 635,619 also contains

reference to ''the lower ends of said deflectors extending

out beyond the inner wall of the pipe.''

Appellees' produced one of appellant's fittings and had

the same sectioned or sawed in two so that there would

be no dispute as to whether or not appellees' fitting em-

bodied this last referred to feature.

Appellant's witness, Claud V. Wishart, was examined

with reference to this. Mr. Wishart is the foundryman

who made the patterns for appellant's fitting and who

cast appellant's fittings. It is to be borne in mind that

exhibit I was not a selected fitting but one which was

bought on the open market by appellees for use as an ex-

hibit in this case.

Mr. Wishart testifies point blank that in appellant's

fitting exhibit I the deflectors do extend beyond the in-

ner wall of the pipe. That is, that the lower ends of the

deflectors are within the bore of the drainage outlet at

the bottom, so that the incoming waste stream has a free

outlet and is directed downwardly into the soil-pipe and

not choked.

We quote from Mr. Wishart's testimony as follows:

"XQ. 9. I show you two drawings, marked respec-

tively, Walker's fitting, complainants' exhibit 'G,' and

defendant's fitting exhibit 'H.' Please look these over
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carefully, and state whether or not they are correct sec-

tional views of the fittings, exhibits 'E' and 'F' respec-

tively.

A. They appear to be substantially correct sectional

views, except that in defendant's fitting, the vent-pipe

member is choked below the regular bore of the pipe into

which it discharges, thus setting ihe side walls of the

stack inward tozi^ard the main bore of the fitting, which

was not a part or purpose in the case of the original de-

sign or pattern.

3j% ^f» 3y» 3yC 5jC 3^ 3|C 3|C ^C

XQ. 14. Again referring to the castings as finished

and not to the cores, is it not true that the fittings like

exhibit 'F' cast by you were so choked, as you have

pointed out in your answer to XQ. 9?

A. They were not.

XQ. 15. You are positive as to this?

A. I am positive as to a portion of it.

XQ. 16. As to what portion?

A. Certain fittings, that I measured in correcting the

patterns.

XQ. 17. Did you not turn out, then, some fittings like

exhibit 'F,' that were so choked ?

A. There are always more or less turned out by every

foundry. If these fittings are choked, it is a defect in the

manufacture.

XQ. 29. Mr. VVishart, I show you a section of a cast-

ing marked complainants' exhibit T.' Is that a section

of one of the castings manufactured by your firm or cor-

poration for the defendant in the suit ?
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A. It appears to be.

XQ. 30. Comparing this exhibit T with the draw-

ing, complainants' exhibit *H' please state whether or

not is drawing exhibit *H' a true and accurate repre-

sentation of a front view into the section portion of ex-

hibit 1'?

A. It is.

XQ. 31. Then your testimony that the area of the

opening of the vent is not smaller than the area of the

discharge opening below, referring to castings like ex-

hibit T,' as shown in the drawing, exhibit 'H' and the

casting exhibit ^1/ is erroneous—is it not?

A. Not in the main. There may be particular cases,

such as these.

XQ. 32. It is, according to exhibit T ?

A. It is."

This testimony was given while appellant was pro-

ducing testimony in his behalf, and it is a singular fact

that if the casting exhibit ^'I" so manufactured by ap-

pellant is not a fair sample of the fittings turned out by

appellant, that appellant did not produce and offer in

evidence any of the castings or fittings in which the de-

flectors did not project within the bore of the drainage

pipe.

The fact remains, however, that exhibit "V has this

feature of claim five of patent 635,319, and the fact re-

mains that Mr. Wishart testifies that "there are always

more or less turned out by every foundry," which would

correspond exactly with what exhibit "F' shows with re-

gard to the deflectors extending within the bore of the

main pipe.
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' We submit, therefore, that the evidence in the case

shows that claim five is also clearly infringed by the fit-

ting proved to have been manufactured and sold by ap-

pellant.

The Second Walker Patent No. 788,803.

The lower court found that claims i, 2, 6 and 7 of

these letters patent had been infringed. These are the

only claims which are in issue here, and the other claims

of this patent are not before the court.

The first claim of this patent is not limited to the "en-

largement" nor to the deflectors projecting within the

bore of the drainage pipe and vent pipe, so that the sec-

ond feature of novelty found by your Honors to exist

in the patent is not required to be present in appellant's

fitting in order to infringe this first claim of the second

patent, and we have shown that the lateral downwardly

curved inlet branches terminate inside the chamber in

deflectors at a point which is lower than the center ot the

inlets of the drainage branches, so that the appellant's

fitting is a Chinese copy of the terms of this claim and

it is not necessary that the claim be given any breadth

whatever in order to hold the appellant's fitting as an

infringement. Your Honors have found this claim to

be valid and, if valid, how can the exact thing fail to be

an infringement ?

This is also true of the second claim of this second

Walker patent. The sixth claim of this second patent

we submit is also readable in its exact wording and

meaning upon the appellant's fitting. The material dif-

ference between the manner of expression of the first



claim of this patent and the sixth claim is that in the

sixth claim there is the "vent pipe opening into the main

chamber between said deflectors." The "enlargement''

is not an element of this claim.

Referring now again to the cut exhibit "E" with de-

flectors removed, we find there the chamber clearly illus-

trated. The same chamber exists in exhibit "F." Pro-

jecting now downward we find that between the deflec-

tors is formed "a vent pipe opening into the main cham-

ber between the deflectors" in identically the same man-

ner in exhibit "F" as in exhibit "E." We submit that

if the claim is valid and the lower court has so found

and your Honors have so found, and correctly, there is

no question but that the appellant's fitting is an infringe-

ment of this claim. The seventh claim differs from the

first claim solely on the fact that it calls for a hub ex-

tending downwardly from the fitting for the purpose

stated and it is also clearly infringed by the appellant's

fitting.

In view of the reasoning herein set forth we respect-

fully petition this Honorable Court that the case be re-

considered and that a re-hearing be granted in accord-

ance with our prayer.

It is not seen how the claims referred to can be held

valid without it following as a necessary sequence that

the appellant's fitting is an infringement. The court

does not need to consider any of the claims except claims

3 and 5 of the first patent and i, 2, 6 and 7 of the second

patent. The other claims are not in issue but, as we have
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already found out, it is impossible to differentiate what

is set forth in these claims from what is in existence in

the appellant's fitting.

Respectfully,

Solicitor and of Counsel for Appellees.

Certificate of Counsel.

I hereby certify that the foregoing petition is well

founded in law and is not interposed for delay.

Of Counsel for Appellees,




